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~2. S

John Murray

From: StephenAnderson ~ ~

Sent: Saturday, June 18, 2005 7:31 PM
To: Don Johnson; John Murray ~

7
J t ~ç~j ~

Subject: ActonIPostNESWC: 9 Month WNA Contract

Gentlemen:

I have taken a brief look at the “9 month” version of the WNA Service Agreement which you forwarded to
me. I have several observations:

TERM:

Section 6 of the Agreement establishes a 9 month term:

6. Term. This Agreementshallbeeffectiveuponexecutionby thepar
thatpetfoi inaneehereundershaltcommenceon September26, 2005(the”(
Date”)and~ndon June30,2010.

However, Section 5(a) includes a Tipping Fee schedule covering Contract Years from 9/26/05 to 6/30/10. Is
this simply an artifact of borrowing language from the 5 year contract, or is there an effort by WNA to hold the
Town to a contract longer than 9 months? Do you have anything in writing from WNA explaining the fact that this
is just a 9 month contract?

(a) TheTown shallpayWNA a tipping fee(the ~‘TippingFee~)p
AcceptableWasteacceptedat theFacility duringeachContractYear,or deli
disposalsite asprovidedin Section3 hereot~asfollows:

ContractYear :t 1~in~Fcc

September26~2005throughJune30.2006 SM~00
July 1, 2006throughJune30, 2007 S6~00
Juty 1, 2007 throughJune30, 200k S69~50
July 1, :008 throughJune30, 2009 $7L50
July 1,2009throughJune30, 2010 $7100

HAND FROM THE GRAVE:

Section 14(e) extinguishes the Right of First Refusal in the original Service Agreement (assuming it was
dated as of 4/8/81):
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(e) All prior agreements,understandingsandnegotiationsperta
matterhereoffor the term hereofaremergedhereinandsupersededhereby
agreementor understandingthanthosewrittenor specifiedherein, ‘[he pa~
agreethat on andaftertheexecutionanddeli~cry ofthisAgreementby the
party shall haveanyobligationpursuantto theArticle XL2 of theService,
April 8, 1981.betweenWNA and theTown andthat suchprovision shalt~
thedateof executionanddcti~ery~iereofby suchparties.

LEGAL OPINION:

Section 11(g) requires the Town to provide a legal opinion from P&D as to the enforceability of the
Agreement against the Town. I would like to see a draft of that opinion. Can you provide it?

(g) OnthedateofexecutionanddeliveryofthisAgreement,theI

legalopinion to WNA from Palmer& DodgeLLP as to the enforceabilityc
againstthe fowr. andsuchotherinatier~asWNA ~ha11reasonablyrequest.

AFTER-ENACTED ENVIRONMENTAL LAWS:

Section 2(a) provides that the

Town shallperformits obligationsunderthisAgreementin materialconfot

applicablelaws, including, without limitation, En~ironmentalLaws.

Section 1(e) defines environmental laws to include after-enacted environmental laws.

(e) ~ means(i) all statutes,regulations,rut
licenses,permits,orders,decrees.approvals.plans,authori7ations,andsimi
previouslyexisting.now existingor hereafterenacted,amended,promulgate
whetheror notcontemplatedby thepartiesasof thedateofthis Agreement,~
theCoinmoowealthor anypolitical subdivisionthereofor of any agency.d~
commission,hoard,bureauorotherinstrumentalityofanyof theni,(ii) all b
judicial andadiniirstrativedecrees,judgmentsandorders(whetherprc~’~ou~
existing orhereafterenacted,amended,promulgated,or issued,andw liethei
by thepartiesasof thedateofthis Agreement),and(iii) anycommonlaw 0
applicableto claims,demands,iequirements,damages,costsor expenses,i
to oraddressingthepollution contamination,protection,or reniediationof
theprotectionor restorationof naturalresources,including, but not limited
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Section 8(b) requires the Town to indemnify WNA against liability under environmental laws (including after-
enacted environmental laws) if the Town delivers to the facility non-acceptable waste under such laws. This may
prove nerous depending on what laws are enacted during the term of the Agreement.

(b) The Town shall indemnify,defend,reimburseandhold harti
officers,employeesandrepresentativesfrom anyandall ClaimsandDama
resultof~i)thedelivery to WNA by theTown of anywastethatdoesnotc
\Vastcthatgivesrise to liability underanyEnviroxunentalLaws (providedI
giventheTown noticeofsuchdeliverywithin two yearsof thedateof sucl~
to ordeathof anyperson(including w ithout limitation personsernployt~d
or destructionof property(including, without limitation, to thepropertyof
P~rnes)to the extcntarisingout of, rcsultmgfrom or in anywayconnecte~
or willful misconductof the Townor its officers,employeesandrepresentr
any obligation,co~enant~r undertakingoftheTown containedherein and
misrepresentationor breachof warrantyby theTown containedherein.

Let me know if you would like anything further from me on this Agreement, and let me know when the Town
plans to sign it.

Stephen D. Anderson
ANDERSON & KREIGER LLP
43 Thorndike Street
Cambridge MA 02141-1 764
Phone: 617-252-6575
Fax: 617-252-6899
e-mail: sanderson@andersonkreiger.com
www.andersonkreiger.com
This electronic message contains information from the law firm of
Anderson & Kreiger LLP which may be privileged. The information
is intended to be for the use of the addressee only. If you are
not the addressee, note that any disclosure, copy, distribution
or use of the contents of this message is prohibited.

7/14/2005


